
(a) The court must dismiss any child custody proceeding as soon as the court determines 

that it lacks jurisdiction. 

(b) The court must make a determination of the residence and domicile of the Indian 

child. If either the residence or domicile is on a reservation where the tribe exercises exclusive 

jurisdiction over child custody proceedings, the State court must dismiss the State court 

proceedings, the agency must notify the tribe of the dismissal based on the tribe's exclusive 

jurisdiction, and the agency must transmit all available information regarding the Indian child 

custody proceeding to the tribal court. 

( c) If the Indian child has been domiciled or previously resided on an Indian reservation, 

the State court must contact the tribal court to determine whether the child is a ward of the tribal 

court. If the child is a ward of a tribal court, the State court must dismiss the State court 

proceedings, the agency must notify the tribe of the dismissal, and the agency must transmit all 

available information regarding the Indian child custody proceeding to the tribal court. 

B.6. What are the notice requirements for a child custody proceeding involving an Indian 

child? 

(a) When an agency or court knows or has reason to know that the subject of an 

involuntary child custody proceeding is an Indian child, the agency or court must send notice of 

each such proceeding (including but not limited to a temporary custody hearing, any removal or 

foster care placement, any adoptive placement, or any termination of parental or custodial rights) 

by registered mail with return receipt requested to: 

(1) Each tribe where the child may be a member or eligible for membership; 

(2) The child's parents; and 

(3) If applicable, the Indian custodian. 
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(b) Notice may be sent via personal service or electronically in addition to the methods 

required by the Act, but such alternative methods do not replace the requirement for notice to be 

sent by registered mail with return receipt requested. 

(c) Notice must be in clear and understandable language and include the following: 

(1) Name of the child, the child's birthdate and birthplace; 

(2) Name of each Indian tribe(s) in which the child is a member or may be eligible 

for membership; 

(3) A copy of the petition, complaint or other document by which the proceeding 

was initiated; 

(4) Statements setting out: 

(i) The name of the petitioner and name and address of petitioner's 

attorney; 

(ii) The right of the parent or Indian custodian to intervene in the 

proceedings. 

(iii) The Indian tribe's right to intervene at any time in a State court 

proceeding for the foster care placement of or termination of a parental right. 

(iv) If the Indian parent(s) or, if applicable, Indian custodian(s) is unable 

to afford counsel based on a determination of indigency by the court, counsel will 

be appointed to represent the parent or Indian custodian where authorized by State 

law. 

(v) The right to be granted, upon request, a specific amount of additional 

time (up to 20 additional days) to prepare for the proceedings due to 

circumstances of the particular case. 
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(vi) The right to petition the court for transfer of the proceeding to tribal 

court under 25 U.S.C. 1911, absent objection by either parent: Provided, that such 

transfer is subject to declination by the tribal court. 

(vii) The mailing addresses and telephone numbers of the court and 

information related to all parties to the proceeding and individuals notified under 

this section. 

(viii) The potential legal consequences of the proceedings on the future 

custodial and parental rights of the Indian parents or Indian custodians. 

(d) In order to assist the Indian tribe(s) in making a determination regarding whether the 

child is a member or eligible for membership, the agency or court should include additional 

information in the notice, such as: 

(1) Genograms or ancestry charts for both parents, including all names known 

(maiden, married and former names or aliases); current and former addresses of the 

child's parents, maternal and paternal grandparents and great grandparents or Indian 

custodians; birthdates; places of birth and death; tribal affiliation including all known 

Indian ancestry for individuals listed on the charts, and/or other identifying information; 

and/or 

(2) The addresses for the domicile and residence of the child, his or her parents, or 

the Indian custodian and whether either parent or Indian custodian is domiciled on or a 

resident of an Indian reservation or in a predominantly Indian community. 

(3) In the event that a parent has requested anonymity, the agency and court must 

take steps to keep information related to the parent confidential and sealed from 

disclosure. 
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( e) If the identity or location of the Indian parents, Indian custodians or tribes in which 

the Indian child is a member or eligible for membership cannot be ascertained, but there is 

reason to believe the child is an Indian child, notice of the child custody proceeding must be sent 

to the appropriate Bureau oflndian Affairs Regional Director (see www.bia.gov). To establish 

tribal identity, as much information as is known regarding the child's direct lineal ancestors 

should be provided (see section B.6.(c) of these guidelines regarding notice requirements). The 

Bureau oflndian Affairs will not make a determination of tribal membership, but may, in some 

instances, be able to identify tribes to contact. 

(f) Because child custody proceedings are usually conducted on a confidential basis, 

information contained in the notice should be kept confidential to the extent possible. 

(g) The original or a copy of each notice sent under this section should be filed with the 

court together with any return receipts or other proof of service. 

(h) If a parent or Indian custodian appears in court without an attorney, the court must 

inform him or her of the right to appointed counsel, the right to request that the proceeding be 

transferred to tribal court, the right to object to such transfer, the right to request additional time 

to prepare for the proceeding and the right (if the parent or Indian custodian is not already a 

party) to intervene in the proceedings. 

(i) If the court or an agency has reason to believe that a parent or Indian custodian 

possesses limited English proficiency and is therefore not likely to understand the contents of the 

notice, the court or agency must, at no cost, provide a translated version of the notice or have the 

notice read and explained in a language that the parent or Indian custodian understands. To 

secure such translation or interpretation support, a court or agency should contact the Indian 
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child's tribe or the local BIA agency for assistance in locating and obtaining the name of a 

qualified translator or interpreter. 

G) In voluntary proceedings, notice should also be sent in accordance with this section 

because the Indian tribe might have exclusive jurisdiction and/or the right to intervene. Further, 

notice to and involvement of the Indian tribe in the early stages of the proceedings aids the 

agency and court in satisfying their obligations to determine whether the child is an Indian child 

and in complying with 25 U.S.C. 1915. 

(k) If the child is transferred interstate, regardless of whether the Interstate Compact on 

the Placement of Children (ICPC) applies, both the originating State court and receiving State 

court must provide notice to the tribe(s) and seek to verify whether the child is an Indian child. 

(1) The notice requirement includes providing responses to requests for additional 

information, where available, in the event that a tribe indicates that such information is necessary 

to determine whether a child is an Indian child. 

B.7. What time limits and extensions apply? 

(a) No hearings regarding decisions for the foster care or termination of parental rights 

may begin until the waiting periods to which the parents or Indian custodians and to which the 

Indian child's tribe are entitled have passed. Additional extensions of time may also be granted 

beyond the minimum required by the Act. 

(b) A tribe, parent or Indian custodian entitled to notice of the pendency of a child 

custody proceeding has a right, upon request, to be granted an additional 20 days from the date 

upon which notice was received in accordance with 25 U.S.C. 1912(a) to prepare for 

participation in the proceeding. 

( c) The proceeding may not begin until all of the following dates have passed: 
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(1) 10 days after each parent or Indian custodian (or Secretary where the parent or 

Indian custodian is unknown to the petitioner) has received notice in accordance with 25 

U.S.C. 1912(a); 

(2) 10 days after the Indian child's tribe (or the Secretary if the Indian child's tribe 

is unknown to the party ~eeking placement) has received notice in accordance with 25 

U.S.C. 1912(a); 

(3) 30 days after the parent or Indian custodian has received notice in accordance 

with 25 U.S.C. 1912(a), if the parent or Indian custodian has requested an additional 20 

days to prepare for the proceeding; and 

( 4) 30 days after the Indian child's tribe has received notice in accordance with 25 

U.S.C. 1912(a), if the Indian child's tribe has requested an additional 20 days to prepare 

for the proceeding. 

(d) The court should allow, if it possesses the capability, alternative methods of 

participation in State court proceedings by family members and tribes, such as participation by 

telephone, videoconferencing, or other methods. 

B.8. What is the process for the emergency removal of an Indian child? 

(a) The emergency removal and emergency placement of an Indian child in a foster 

home or institution under applicable State law is allowed only as necessary to prevent imminent 

physical damage or harm to the child. This requirement applies to all Indian children regardless 

of whether they are domiciled or reside on a reservation. This does not, however, authorize a 

State to remove a child from a reservation where a tribe exercises exclusive jurisdiction. 

(b) Any emergency removal or emergency placement of any Indian child under State law 

must be as short as possible. Each involved agency or court must: 
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(1) Diligently investigate and document whether the removal or placement is 

proper and continues to be necessary to prevent imminent physical damage or harm to the 

child; 

(2) Promptly hold a hearing to hear evidence and evaluate whether the removal or 

placement continues to be necessary whenever new information is received or assertions 

are made that the emergency situation has ended; and 

(3) Immediately terminate the emergency removal or placement once the court 

possesses sufficient evidence to determine that the emergency has ended. 

( c) If the agency that conducts an emergency removal of a child whom the agency knows 

or has reason to know is an Indian child, the agency must: 

(1) Treat the child as an Indian child until the court determines that the child is not 

an Indian child; 

(2) Conduct active efforts to prevent the breakup of the Indian family as early as 

possible, including, if possible, before removal of the child; 

(3) Immediately take and document all practical steps to confirm whether the 

child is an Indian child and to verify the Indian child's tribe; 

(4) Immediately notify the child's parents or Indian custodians and Indian tribe of 

the removal of the child; 

(5) Take all practical steps to notify the child's parents or Indian custodians and 

Indian tribe about any hearings regarding the emergency removal or emergency 

placement of the child; and 

(6) Maintain records that detail the steps taken to provide any required 

notifications under section B.6 of these guidelines. 
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( d) A petition for a court order authorizing emergency removal or continued emergency 

physical custody must be accompanied by an affidavit containing the following information: 

(1) The name, age and last known address of the Indian child; 

(2) The name and address of the child's parents and Indian custodians, if any; 

(3) If such persons are unknown, a detailed explanation of what efforts have been 

made to locate them, including notice to the appropriate Bureau of Indian Affairs 

Regional Director (see www.bia.gov); 

( 4) Facts necessary to determine the residence and the domicile of the Indian 

child; 

(5) If either the residence or domicile is believed to be on an Indian reservation, 

the name of the reservation; 

(6) The tribal affiliation of the child and of the parents and/or Indian custodians; 

(7) A specific and detailed account of the circumstances that led the agency 

responsible for the emergency removal of the child to take that action; 

(8) If the child is believed to reside or be domiciled on a reservation where the 

tribe exercises exclusive jurisdiction over child custody matters, a statement of efforts 

that have been made and are being made to transfer the child to the tribe's jurisdiction; 

(9) A statement of the specific active efforts that have been taken to assist the 

parents or Indian custodians so the child may safely be returned to their custody; and 

(10) A statement of the imminent physical damage or harm expected and any 

evidence that the removal or emergency custody continues to be necessary to prevent 

such imminent physical damage or harm to the child. 
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( e) At any court hearing regarding the emergency removal or emergency placement of an 

Indian child, the court must determine whether the removal or placement is no longer necessary 

to prevent imminent physical damage or harm to the child. The court should accept and evaluate 

all information relevant to the agency's determination provided by the child, the child's parents, 

the child's Indian custodians, the child's tribe or any participants in the hearing. 

(f) Temporary emergency custody should not be continued for more than 30 days. 

Temporary emergency custody may be continued for more than 30 days only if: 

(1) A hearing, noticed in accordance with these guidelines, is held and results in a 

determination by the court, supported by clear and convincing evidence and the testimony of at 

least one qualified expert witness, that custody of the child by the parent or Indian custodian is 

likely to result in imminent physical damage or harm to the child; or 

(2) Extraordinary circumstances exist. 

(g) The emergency removal or placement must terminate as soon as the imminent 

physical damage or harm to the child which resulted in the emergency removal or placement no 

longer exists, or, if applicable, as soon as the tribe exercises jurisdiction over the case, whichever 

is earlier. 

(h) Once an agency or court has terminated the emergency removal or placement, it must 

expeditiously: 

(1) Return the child to the parent or Indian custodian within one business day; or 

(2) Transfer the child to the jurisdiction of the appropriate Indian tribe if the child 

is a ward of a tribal court or a resident of or domiciled on a reservation; or 

(3) Initiate a child custody proceeding subject to the provisions of the Act and 

these guidelines. 
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(i) The court should allow, if it possesses the capability, alternative methods of 

participation in State court proceedings by family members and tribes, such as participation by 

telephone, videoconferencing, or other methods. 

B.9. What are the procedures for determining improper removal? 

(a) If, in the course of any Indian child custody proceeding, any party asserts or the court 

has reason to believe that the Indian child may have been improperly removed from the custody 

of his or her parent or Indian custodian, or that the Indian child has been improperly retained, 

such as after a visit or other temporary relinquishment of custody, the court must immediately 

stay the proceeding until a determination can be made on the question of improper removal or 

retention, and such determination must be conducted expeditiously. 

(b) If the court finds that the Indian child was improperly removed or retained, the court 

must terminate the proceeding and the child must be returned immediately to his or her parents 

or Indian custodian, unless returning the child to his parent or custodian would subject the child 

to imminent physical damage or harm. 

C. Procedures for Making Requests for Transfer to Tribal Court 

C.1. How are petitions for transfer of proceeding made? 

(a) Either parent, the Indian custodian, or the Indian child's tribe may request, orally on 

the record or in writing, that the State court transfer each distinct Indian child custody proceeding 

to the tribal court of the child's tribe. 

(b) The right to request a transfer occurs with each proceeding. For example, a parent 

may request a transfer to tribal court during the first proceeding for foster placement and/or at a 

proceeding to determine whether to continue foster placement, and/or at a later proceeding, for 

example at a hearing for termination of parental rights. 
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( c) The right to request a transfer is available at any stage of an Indian child custody 

proceeding, including during any period of emergency removal. 

(d) The court should allow, if possible, alternative methods of participation in State court 

proceedings by family members and tribes, such as participation by telephone, 

videoconferencing, or other methods. 

C.2. What are the criteria and procedures for ruling on transfer petitions? 

(a) Upon receipt of a petition to transfer by a parent, Indian custodian or the Indian child's 

tribe, the State court must transfer the case unless any of the following criteria are met: 

(1) Either parent objects to such transfer; 

(2) The tribal court declines the transfer; or 

(3) The court determines that good cause exists for denying the transfer. 

(b) To minimize delay, the court should expeditiously provide all records related to the 

proceeding to the tribal court. 

C.3. How is a determination of "good cause" made? 

(a) If the State court believes, or any party asserts, that good cause not to transfer exists, 

the reasons for such belief or assertion must be stated on the record or in writing and made 

available to the parties who are petitioning for transfer. 

(b) Any party to the proceeding must have the opportunity to provide the court with 

views regarding whether good cause to deny transfer exists. 

( c) In determining whether good cause exists, the court may not consider whether the 

case is at an advanced stage or whether transfer would result in a change in the placement of the 

child because the Act created concurrent, but presumptively, tribal jurisdiction over proceedings 

involving children not residing or domiciled on the reservation, and seeks to protect, not only the 
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rights of the Indian child as an Indian, but the rights of Indian communities and tribes in 

retaining Indian children. Thus, whenever a parent or tribe seeks to transfer the case it is 

presumptively in the best interest of the Indian child, consistent with the Act, to transfer the case 

to the jurisdiction of the Indian tribe. 

(d) In addition, in determining whether there is good cause to deny the transfer, the court 

may not consider: 

(1) The Indian child's contacts with the tribe or reservation; 

(2) Socio-economic conditions or any perceived inadequacy of tribal or Bureau of 

Indian Affairs social services or judicial systems; or 

(3) The tribal court's prospective placement for the Indian child. 

( e) The burden of establishing good cause not to transfer is on the party opposing the 

transfer. 

C.4. What happens when a petition for transfer is made? 

(a) Upon receipt of a transfer petition the State court must promptly notify the tribal court 

in writing of the transfer petition and request a response regarding whether the tribal court 

wishes to decline the transfer. The notice should specify how much time the tribal court has to 

make its decision; provided that the tribal court has at least 20 days from the receipt of notice of 

a transfer petition to decide whether to accept or decline the transfer. 

(b) The tribal court should inform the State court of its decision to accept or decline 

jurisdiction within the time required or may request additional time; provided that the reasons for 

additional time are explained. 

( c) If the tribal court accepts the transfer, the State court should promptly provide the 

tribal court with all court records. 
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D. Adjudication of Involuntary Placements, Adoptions, or Terminations or Terminations of 

Parental Rights 

D.1. Who has access to reports or records? 

(a) The court must inform each party to a foster care placement or termination of parental 

rights proceeding under State law involving an Indian child of his or her right to timely 

examination of all reports or other documents filed with the court and all files upon which any 

decision with respect to such action may be based. 

(b) Decisions of the court may be based only upon reports, documents or testimony 

presented on the record. 

D.2. What steps must a party take to petition a State court for certain actions involving an 

Indian child? 

(a) Any party petitioning a State court for foster care placement or termination of parental 

rights to an Indian child must demonstrate to the court that prior to, and until the commencement 

of, the proceeding, active efforts have been made to avoid the need to remove the Indian child 

from his or her parents or Indian custodians and show that those efforts have been unsuccessful. 

(b) Active efforts must be documented in detail and, to the extent possible, should 

involve and use the available resources of the extended family, the child's Indian tribe, Indian 

social service agencies and individual Indian care givers. 

D.3. What are the applicable standards of evidence? 

(a) The court may not issue an order effecting a foster care placement of an Indian child 

unless clear and convincing evidence is presented, including the testimony of one or more 

qualified expert witnesses, demonstrating that the child's continued custody with the child's 

parents or Indian custodian is likely to result in serious harm to the child. 

41 



(b) The court may not order a termination of parental rights unless the court's order is 

supported by evidence beyond a reasonable doubt, supported by the testimony of one or more 

qualified expert witnesses, that continued custody of the child by the parent or Indian custodian 

is likely to result in serious harm to the child. 

(c) Clear and convincing evidence must show a causal relationship between the existence 

of particular conditions in the home that are likely to result in serious emotional or physical 

damage to the particular child who is the subject of the proceeding. Evidence that shows only the 

existence of community or family poverty or isolation, single parenthood, custodian age, 

crowded or inadequate housing, substance abuse, or nonconforming social behavior does not by 

itself constitute clear and convincing evidence that continued custody is likely to result in serious 

emotional or physical damage to the child. 

D.4. Who may serve as a qualified expert witness? 

(a) A qualified expert witness should have specific knowledge of the Indian tribe's 

culture and customs. 

(b) Persons with the following characteristics, in descending order, are presumed to meet 

the requirements for a qualified expert witness: 

(1) A member of the Indian child's tribe who is recognized by the tribal 

community as knowledgeable in tribal customs as they pertain to family organization and 

childrearing practices. 

(2) A member of another tribe who is recognized to be a qualified expert witness 

by the Indian child's tribe based on their knowledge of the delivery of child and family 

services to Indians and the Indian child's tribe. 
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(3) A layperson who is recognized by the Indian child's tribe as having substantial 

experience in the delivery of child and family services to Indians, and knowledge of 

prevailing social and cultural standards and childrearing practices within the Indian 

child's tribe. 

( 4) A professional person having substantial education and experience in the area 

of his or her specialty who can demonstrate knowledge of the prevailing social and 

cultural standards and childrearing practices within the Indian child's tribe. 

(c) The court or any party may request the assistance of the Indian child's tribe or the 

Bureau oflndian Affairs agency serving the Indian child's tribe in locating persons qualified to 

serve as expert witnesses. 

E. Voluntary Proceedings 

E.1. What actions must an agency and State court undertake in voluntary proceedings? 

(a) Agencies and State courts must ask whether a child is an Indian child in any 

voluntary proceeding under sections B.2. to B.4. of these guidelines. 

(b) Agencies and State courts should provide the Indian tribe with notice of the voluntary 

child custody proceedings, including applicable pleadings or executed consents, and their right to 

intervene under section B.6. of these guidelines. 

E.2. How is consent to termination of parental rights, foster care placement or adoption 

obtained? 

(a) A voluntary termination of parental rights, foster care placement or adoption must be 

executed in writing and recorded before a court of competent jurisdiction. 
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(b) Prior to accepting the consent, the court must explain the consequences of the consent 

in detail, such as any conditions or timing limitations for withdrawal of consent and, if 

applicable, the point at which such consent is irrevocable. 

( c) A certificate of the court must accompany a written consent and must certify that the 

terms and consequences of the consent were explained in detail in the language of the parent or 

Indian custodian, if English is not the primary language, and were fully understood by the parent 

or Indian custodian. 

( d) Execution of consent need not be made in open court where confidentiality is 

requested or indicated. 

( e) A consent given prior to or within 10 days after birth of the Indian child is not valid. 

E.3. What information should a consent document contain? 

(a) The consent document must contain the name and birthdate of the Indian child, the 

name of the Indian child's tribe, identifying tribal enrollment number, if any, or other indication 

of the child's membership in the tribe, and the name and address of the consenting parent or 

Indian custodian. If there are any conditions to the consent, the consent document must clearly 

set out the conditions. 

(b) A consent to foster care placement should contain, in addition to the information 

specified in subsection (a), the name and address of the person or entity by or through whom the 

placement was arranged, if any, or the name and address of the prospective foster parents, if 

known at the time. 

E.4. How is withdrawal of consent achieved in a voluntary foster care placement? 

(a) Withdrawal of consent must be filed in the same court where the consent document 

was executed. 
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(b) When a parent or Indian custodian withdraws consent to foster care placement, the 

child must be returned to that parent or Indian custodian immediately. 

E.5. How is withdrawal of consent to a voluntary adoption achieved? 

(a) A consent to termination of parental rights or adoption may be withdrawn by the 

parent at any time prior to entry of a final decree of voluntary termination or adoption, whichever 

occurs later. To withdraw consent, the parent must file, in the court where the consent is filed, 

an instrument executed under oath asserting his or her intention to withdraw such consent. 

(b) The clerk of the court in which the withdrawal of consent is filed must promptly 

notify the party by or through whom any preadoptive or adoptive placement has been arranged of 

such filing and the child must be returned to the parent or Indian custodian as soon as 

practicable. 

F. Dispositions 

F.1. When do the placement preferences apply? 

(a) In any preadoptive, adoptive or foster care placement of an Indian child, the Act's 

placement preferences apply; except that, if the Indian child's tribe has established by resolution 

a different order of preference than that specified in the Act, the agency or court effecting the 

placement must follow the tribe's placement preferences. 

(b) The agency seeking a preadoptive, adoptive or foster care placement of an Indian 

child must always follow the placement preferences. If the agency determines that any of the 

preferences cannot be met, the agency must demonstrate through clear and convincing evidence 

that a diligent search has been conducted to seek out and identify placement options that would 

satisfy the placement preferences specified in sections F.2. or F.3. of these guidelines, and 

explain why the preferences could not be met. A search should include notification about the 
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placement hearing and an explanation of the actions that must be taken to propose an alternative 

placement to: 

(1) The Indian child's parents or Indian custodians; 

(2) All of the known, or reasonably identifiable, members of the Indian child's 

extended family members; 

(3) The Indian child's tribe; 

( 4) In the case of a foster care or preadoptive placement: 

(i) All foster homes licensed, approved, or specified by the Indian child's 

tribe; and 

(ii) All Indian foster homes located in the Indian child's State of domicile 

that are licensed or approved by any authorized non-Indian licensing 

authority. 

(c) Where there is a request for anonymity, the court should consider whether additional 

confidentiality protections are warranted, but a request for anonymity does not relieve the agency 

or the court of the obligation to comply with the placement preferences. 

( d) Departure from the placement preferences may occur only after the court has made a 

determination that good cause exists to place the Indian child with someone who is not listed in 

the placement preferences. 

( e) Documentation of each preadoptive, adoptive or foster care placement of an Indian 

child under State law must be provided to the State for maintenance at the agency. Such 

documentation must include, at a minimum: the petition or complaint; all substantive orders 

entered in the proceeding; the complete record of, and basis for, the placement determination; 

and, if the placement deviates from the placement preferences, a detailed explanation of all 
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efforts to comply with the placement preferences and the court order authorizing departure from 

the placement preferences. 

F.2. What placement preferences apply in adoptive placements? 

(a) In any adoptive placement of an Indian child under State law, preference must be 

given in descending order, as listed below, to placement of the child with: 

(1) A member of the child's extended family; 

(2) Other members of the Indian child's tribe; or 

(3) Other Indian families, including families of unwed individuals. 

(b) The court should, where appropriate, also consider the preference of the Indian child 

or parent. 

F.3. What placement preferences apply in foster care or preadoptive placements? 

In any foster care or preadoptive placement of an Indian child: 

(a) The child must be placed in the least restrictive setting that: 

(1) Most approximates a family; 

(2) Allows his or her special needs to be met; and 

(3) Is in reasonable proximity to his or her home, extended family, and/or 

siblings. 

(b) Preference must be given, in descending order as listed below, to placement of the 

child with: 

(1) A member of the Indian child's extended family; 

(2) A foster home, licensed, approved or specified by the Indian child's tribe, 

whether on or off the reservation; 
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(3) An Indian foster home licensed or approved by an authorized non-Indian 

licensing authority; or 

( 4) An institution for children approved by an Indian tribe or operated by an 

Indian organization which has a program suitable to meet the child' s needs. 

F.4. How is a determination for "good cause" to depart from the placement preferences 

made? 

(a) If any party asserts that good cause not to follow the placement preferences exists, the 

reasons for such belief or assertion must be stated on the record or in writing and made available 

to the parties to the proceeding and the Indian child's tribe. 

(b) The party seeking departure from the preferences bears the burden of proving by 

clear and convincing evidence the existence of "good cause" to deviate from the placement 

preferences. 

( c) A determination of good cause to depart from the placement preferences must be 

based on one or more of the following considerations: 

(1) The request of the parents, if both parents attest that they have reviewed the 

placement options that comply with ,the order of preference. 

(2) The request of the child, if the child is able to understand and comprehend the 

decision that is being made. 

(3) The extraordinary physical or emotional needs of the child, such as specialized 

treatment services that may be unavailable in the community where families who meet 

the criteria live, as established by testimony of a qualified expert witness; provided that 

extraordinary physical or emotional needs of the child does not include ordinary bonding 

or attachment that may have occurred as a result of a placement or the fact that the child 

48 



has, for an extended amount of time, been in another placement that does not comply 

with the Act. The good cause determination does not include an independent 

consideration of the best interest of the Indian child because the preferences reflect the 

best interests of an Indian child in light of the purposes of the Act. 

( 4) The unavailability of a placement after a showing by the applicable agency in 

accordance with section F. l ., and a determination by the court that active efforts have 

been made to find placements meeting the preference criteria, but none have been 

located. For purposes of this analysis, a placement may not be considered unavailable if 

the placement conforms to the prevailing social and cultural standards of the Indian 

community in which the Indian child's parent or extended family resides or with which 

the Indian child's parent or extended family members maintain social and cultural ties. 

( d) The court should consider only whether a placement in accordance with the 

preferences meets the physical, mental and emotional needs of the child; and may not depart 

from the preferences based on the socio-economic status of any placement relative to another 

placement. 

G. Post-Trial Rights 

G.1. What is the procedure for petitioning to vacate an adoption? 

(a) Within two years after a final decree of adoption of any Indian child by a State court, 

or within any longer period of time permitted by the law of the State, a parent who executed a 

consent to termination of paternal rights or adoption of that child may petition the court in which 

the final adoption decree was entered to vacate the decree and revoke the consent on the grounds 

that consent was obtained by fraud or duress, or that the proceeding failed to comply with 

ICWA. 
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(b) Upon the filing of such petition, the court must give notice to all parties to the 

adoption proceedings and the Indian child's tribe. 

( c) The court must hold a hearing on the petition. 

(d) Where the court finds that the parent's consent was obtained through fraud or duress, 

the court must vacate the decree of adoption, order the consent revoked and order that the child 

be returned to the parent. 

G.2. Who can make a petition to invalidate an action? 

(a) Any of the following may petition any court of competent jurisdiction to invalidate 

an action for foster care placement or termination of parental rights where it is alleged that the 

Act has been violated: 

( 1) An Indian child who is the subject of any action for foster care placement or 

termination of parental rights; 

(2) A parent or Indian custodian from whose custody such child was removed; 

and 

(3) The Indian child's tribe. 

(b) Upon a showing that an action for foster care placement or termination of parental 

rights violated any provision of25 U.S.C. 1911, 1912, or 1913, the court must determine 

whether it is appropriate to invalidate the action. 

( c) There is no requirement that the particular party's rights under the Act be violated to 

petition for invalidation; rather, any party may challenge the action based on violations in 

implementing the Act during the course of the child custody proceeding. For example, it is 

acceptable for the tribe to petition to invalidate an action because it violated the rights of a 

parent, or for a parent to petition to invalidate an action because the action violated the statutory 
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rights of the tribe. ICWA is designed to provide rights to ensure that tribes, parents, and children 

are protected. In light of Congressional findings in ICW A, it is presumed that the Indian child is 

disadvantaged if any of those rights are violated. 

(d) The court should allow, if it possesses the capability, alternative methods of 

participation in State court proceedings by family members and tribes, such as participation by 

telephone, videoconferencing, or other methods. 

G.3. What are the rights of adult adoptees? 

(a) Upon application by an Indian individual who has reached age 18 who was the subject 

of an adoptive placement, the court that entered the final decree must inform such individual of 

the tribal affiliations, if any, of the individual's biological parents and provide such other 

information necessary to protect any rights, which may include tribal membership, resulting from 

the individual's tribal relationship. 

(b) This section should be applied regardless of whether the original adoption was subject 

to the provisions of the Act. 

(c) Where State law prohibits revelation of the identity of the biological parent, assistance 

of the Bureau of Indian Affairs should be sought to help an adoptee who is eligible for 

membership in a tribe to become a tribal member without breaching the Privacy Act or 

confidentiality of the record. 

( d) In States where adoptions remain closed, the relevant agency should, at a minimum, 

communicate directly with the tribe's enrollment office and provide the information necessary to 

facilitate the establishment of the adoptee's tribal membership. 
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( e) Agencies should work with the tribe to identify at least one tribal designee familiar 

with 25 U.S.C. 1917 to assist adult adoptees statewide with the process of reconnecting with 

their tribes and to provide information to State judges about this provision on an annual basis. 

G.4. When must notice of a change in child's status be given? 

(a) Notice by the court, or an agency authorized by the court, must be given to the child's 

biological parents or prior Indian custodians and the Indian child's tribe whenever: 

( 1) A final decree of adoption of an Indian child has been vacated or set aside; or 

(2) The adoptive parent has voluntarily consented to the termination of his or her 

parental rights to the child; or 

(3) Whenever an Indian child is removed from a foster care home or institution to 

another foster care placement, preadoptive placement, or adoptive placement. 

(b) The notice must inform the recipient of the right to petition for return of custody of 

the child. 

( c) A parent or Indian custodian may waive his or her right to such notice by executing a 

written waiver of notice filed with the court. The waiver may be revoked at any time by filing 

with the court a written notice of revocation. A revocation of the right to receive notice does not 

affect any proceeding which occurred before the filing of the notice of revocation. 

G.5. What information must States furnish to the Bureau of Indian Affairs? 

(a) Any state entering a final adoption decree or order must furnish a copy of the decree 

or order to the Bureau oflndian Affairs, Chief, Division of Human Services, 1849 C Street NW, 

Mail Stop 4513 MIB, Washington, D.C. 20240, along with the following information: 

1) Birth name of the child, tribal affiliation and name of the child after adoption; 

2) Names and addresses of the biological parents; 
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3) Nam es and addresses of the adoptive parents; 

4) Name and contact information for any agency having files or information 

relating to the adoption; 

5) Any affidavit signed by the biological parent or parents asking that their 

identity remain confidential; and 

6) Any information relating to the enrollment or eligibility for enrollment of the 

adopted child. 

(b) Confidentiality of such information must be maintained and is not subject to the 

Freedom of Information Act, 5 U.S.C. 552, as amended. 

G.6. How must the State maintain records? 

(a) The State must establish a single location where all records of every voluntary or 

involuntary foster care, preadoptive placement and adoptive placement of Indian children by 

courts of that State will be available within seven days of a request by an Indian child's tribe or 

the Secretary. 

(b) The records must contain, at a minimum, the petition or complaint, all substantive 

orders entered in the proceeding, and the complete record of the placement determination. 

Dated: FE:B 1 9 2015 

. Washburn, 
t Secretary - Indian Affairs. 
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